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Time Warner Entertainment Company, L.P. ("TWE"),

by"its attorneys, and pursuant to S 1.429(f) of the

Commission's rules, respectfully submits this memorandum in

opposition to SUR Corporation's ("SUR") June 21, 1993

Petition for Reconsideration of the Commission's ·Order which

deferred implementation of its earlier order on rate

regulation, including rate regulations for leased commercial

access. SUR requests that the Commission immediately

implement leased access rate regulation.
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Background

In its June 15, 1993 Order, the Commission

announced that due to severe resource constraints it was

forced to defer the effective date of its cable service rate

regulations, adopted pursuant to the Cable Television and

Consumer Protection Act of 1992 ("Cable Act of 1992"), from

June 21, 1993 until October 1, 1993.

The Commission explicitly recognized in its Order

the substantial benefits to be gained from this delay: "In

addition, we believe that an additional period of time for

implementation of cable service rate regulation will provide

franchising authorities and cable operators greater

opportunity to ensure a smooth transition to rate

regulation. We recognize that rate regulation of cable

service imposes significant new obligations on cable

operators." 1/ Chairman Quello added that deferment will

"allow time for the FCC to act on numerous requests for

reconsideration and to establish cost of service

standards." ~I

II Order in MM Docket No. 92-266, 58 Fed. Reg. 33560
(1993).

21 Statement of Chairman James H. Quello (June 11,
1993):-

-~-----
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Discussion

SUR argues that despite the Commission's budgetary

constraints, it can immediately implement leased access rate

regulation if it defers adjudication of claims arising

thereunder until October, 1993. SUR's Petition for

Reconsideration should be denied for several reasons.

First, it makes little sense to conduct negotiations over

leased access rates until the rules have been clarified.

This probably will take a few months while the Commission

deals with the more than 50 Petitions for Reconsideration

that were filed. Moreover, given that rate regulation of

leased access capacity is heavily dependent on the

calculation of subscriber rates for nonleased access

programming, leased access regulation cannot be carved out

and put on a separate track. Finally, SUR will not be

harmed by the minor delay entailed in the Commission's

deferral order.

Clarification is needed before rate regulation can

be implemented. TWE and several other entities, including

SUR, have asked for clarification or reconsideration of the

Commission's regulations on leased access pricing. In TWE's

Petition for Reconsideration filed on June 21, 1993, one of

our key contentions was that the Commission should eliminate

its creation of three distinct categories of programmers for

------- - ------olI
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the determination of maximum reasonable rates. This will

obviously impact negotiations with SUR. Indeed, in SUR's

separate Petition for Reconsideration of the Report and

Order (also filed June 21, 1993), it requests that the

Commission reexamine how maximum leased commercial access

rates are calculated for premium channel services. 1/ At

the same time that SUR is suggesting changes in the method

of calculating maximum rates, it recognizes the compelling

need to have system operators establish maximum rates

"before negotiations with potential lessees" commence. 4/

These demands are flatly inconsistent with SUR's contention

(Pet. at 4) that nothing it is requesting from the

Commission in its Petition for Reconsideration on the rate

regulation rules would support deferral of the Commission's

leased access rules.

Furthermore, given that rate regulation as a whole

is in this state of uncertainty, it is too early to

negotiate specific contracts. This is especially so given

the distinct possibility that the Commission will issue a

1/ While TWE argues for elimination of the three
categories of leased access programming, SUR appears to
contend in its Petition for Reconsideration of the rate
regulations that within the per channel or per event
category additional subcategories need to be established.
SUR Pet. at 11-13.

i/ Id. at 12, emphasis in original.



5

clarification order in the near future. In the "other" and

home shopping categories of leased access, as the

regulations are currently crafted, the formula for

determining the implicit fees for channel capacity appears

to be based in part on the retail rates to subscribers for

the basic and other tiers. Until those rates are effective,

the leased access formula is incomplete. Therefore,

separating out leased access regulations from the rest of

the rate regulations makes no practical sense and is

probably unworkable. Certainly, the programmers and

operators are not yet in a position to commence meaningful

negotiations.

SUR also will not suffer a competitive

disadvantage due to the deferred implementation date since

all cable programmers seeking leased access capacity for the

first time are in the same position. Given the brief

deferral at issue SUR has not and cannot affirmatively show

that it will suffer serious harm due to the Commission's

Order.
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Conclusion

For the foregoing reasons, Time Warner

respectfully submits that SUR's Petition for Reconsideration

should be denied.

Respectfully submitted,

TIME WARNER ENTERTAINMENT
COMPANY, L.P.

Philip C. Verveer
Sue D. Blumenfeld

Willkie Farr & Gallagher
1155 21st Street, N.W.

Suite 600
Washington, D.C. 20036-3302

Its Attorneys

Dated: July 20, 1993
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